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and more particularly in the laſt Se ſon of Par- 
liament, 5 fully demonſtrat 1 their Duty and 
: Loyalty to their Sovereign, their Fidelity to their 
Country, and their Zeal to diſpatch the neceſſary Supplies, 
and other Publick Affairs, for the general Good and Welfare 
of the People, that it muſt be a Matter of Admiration, and 
even Aftoniſhment to all good Men to bear, that any Com- 
moner in England, in bis right Senſes, ſhould be wanting to 
45 | he greateſt Reſpe and Veneration for that Auguſt 
Ae . R i | | . 
A Pe Parliament hath W eſlermed, and found by 
conſtant Experience, to haue been the great Bulwark of the - 
"Rights and Liberties of the People : And alibougb it is not 
to be imagined that there is any ſuch thing as Infallibility 
upon Earth, yet next under God, and a Gracious Sovereign, 
our Happinel$ hach ever been ſecured by their Adminiſtration. 
' It rs true mdeed, than the Tuo Houſes of Parliament haue 
bad the Misfortune of Tate to differ in Opinion from one ano- 
tber; but, fine it muſt be-pre/umed'that Both do aim at the 
Seme Common End, the Publick Good; it cannot be imagined 
but right Reaſon will at laſt prevail, and produce that Peace 
and Union ſoarneſtly recommunded fromthe Throne, and ſo 
very becoming all thoſe who are joined together in the ſame 
Religion and Intereſt, —_— ok Atl 
Ihe Particulars in which they do at preſent vary in their 
| * Zaudgments are of different Natures ; but that which is maſt 
| ſtrongly argued againſt the Commons, is, The Cale of Aſh 
| and White, oz which 2 learned Argument hath Been lately 
1 3 by their Lordſhips, for whom the Authgy of. this 
| 4 Zreatſe bas fo great a Deference and Venen, 1 71 1 
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'T HE Houſe of Commons have on all Oceaffons, 
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| ventrufted with the Rights and Liberties of their Country, and 
 fincert # the Duty of all Perſons in that Station to aft with | 


\ 7 


"World. 1 


' "8 abſolutely neceſſary ta 


. 0 the Reaſons here offer 
„s 


bis private Capacity, abtrafled Wor the publick Truſt repo- 
fed in him, be ſhould readily ſubmit bis own Opinion to their 
—— * | 


Bui 


ence he bas the Honour to be one of thoſe who are 


Sincerity and Courage, according to the beſt of their Under- | 
fandin, in diſchargeiof the great Truſt repoſed in them, 
and in Meſence of the Rights of the Commons of England; be 
bun hopes it cannot poſſibly give the leaſt Offence to any 
Perſon rohat ſoever that be bath, in all dutiful manner, 
bumbly offer d to Conſideration, ſome of thoſe Reaſons that in- 
"duced the Rouſe of Commons to paſs ſuch Votes and Reſolu- 
tions on this Occaſian, at bave been publiſhed to all the '|| © 


If the Arguments in this Treatiſe are of any weight, if it 
be therein ſufficiently proved that the Commons have diſ- . 
| 2 their Duty in this Particular, ali good Men will be 
glad Fo: fee that Conſtitution ſupported and maintained, which | © 
ie the Publick Safety: Ad“ 
are not ſufficient toconvince ſome 
| ns of an Error, yet it may be reaſenably hoped, they willi i 
fo far prevail, as to convince all Men, that the Commons || 
baue atted with great Sincerity; and, as thex,apprebended, 
For ii genetul Goud und Safety of the People. * 
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I will be alſo eafifidered, That if much can be faid on 


bk. Members, what may be ſaid 


Tune 10%ngland, hat any other Methods ſhow 


"the behalf of the Eommons by one "of - the weakeſt of their 
T. by the: whole Houſe; when they 

ſhall have an Opportunity to an ror themſelves. 7 
But if the Commons have di ſabuged their Truſſ with great 


kb Fidelity tothe Pablick, even in ibis particular He, all Men 
e Temper will-be inclined ig bave a very favourable Opinion 


of them inthe other Matter#n variance, which may with far 
efs Difficulty be brought to a right Deterninatien; or at 


© -deaft by will be pleaſed to do that Fuſtice to their Repre- 


A, ſentat es that they would have ebe other Perſon. 9 10 0 


lbemz and that is, to ſuſpend their Judgment till they have 


fairly heard what 8 ſald in their Juſtificg tion. 
Au here it muſt be confeſsd, That it 3s a great Misfor-! | 
Itbe token ſon 


a » adjuſt? 4 


* * 


> | adjuſting the Miſunderſiandings between the Two Houſer, 

7 than thoſe that haue been eſtabliſped in the Original Inflitu- 

| tion of Parliaments, and haue ever been found ſucceſsful to 
the Nation. YE, % 35% N 


2 Rr » ht #2 2 * 1 

d | den Two great Branches of the Body Politick an 
5 # ae as fe diſſer about their Rights and Priu- 
1 /eges, and. the, one toi! not agree to any Conference with 


be other in « Point of Fudicaturez it may indeed: he very 
| proper to appeal to the Sovereign Iſead of that great Bo- 
dy ; hut whether it is conſiſtent with the Conſisutim of + 
Parliament to appeal, o thoſe ; un can never meet 1b 
decide the Cantroverſy, nur to hear the Caſe fairly argued and 
debated before them, is a Matter to be referredt# farther Con- 
' federation; for if there 3s a Neceſfity of chuſing Repre ſenta- 
tives, becauſe it is not poſfible for all the People to meet t- 
getber and a in à judicial Capacity, bouycan it be 2 
proper that any Cauſe ſhould» be referrd back to their De- 
_FTerminalions | een | 1 "IP 
And pet the thing it ſelf is not more extraordinary, har 
the Manner of doing it, which, I forbear to mention fer par- 
ticular Reſpeds, for, though We Commons babe ever had a 
Right of Impeaching others, it was never. yet known that 
| — they themſelves were liable to Impeachments. ; 
'f + But, notwithſtanding the * Diſpittes, it ig not tao 
He to hope for 4 good Underſiaptlinglietroe-n ie Fees 
| Houſes, (aabich is /o abſolutely. gt To promote” the 
| Horpinelgof berMigeſ', and the Proſperity of the People) * 
A. Differences with, art not induſtriouſiy fept up ß 
acendiaſ ia ub Dr. 
I .it a To-rmapine that Men Quality, Eſtates, 
ond Families, in eitber Houſe, can daſen to embroil the 
State with. private Diſſentions, at a T ime whonthere is ſo 
great Occaſion for an united Strength againſi-the Common © 
Eurem; and it can never be doubted, but-the Houſe o 
' Commons will be ready to embrace all reaſonable Met 
of promoting 4 good Correſpondence with that Huguſt Af 
 Jembly,' amongſt whom, they bave ſo many noble Friends, 
' that bave gver bed-a tender regard for their Rights and © 
\ Privileges. And indeed, it is as much the Intereſt of the 
Commons to preſerve the juſt Rights of the Lobds, as it is 


— 


IO 


to pteſerve their own, ſince-neither 
preſerving both.” | 25 
+ Fer be it then from the Thouphts of any true Engliſh 
Subject to believe, that their Repreſentatives habe willingly 
engaged in this unbappy Controverſy ; much- leſs that they 
ere comending for a Trifle, or a Shadow, and not for 
the Fundamental Rights and Privileges of all the Commons 


ou 


of England. | 

Aud if this bo the Truth of theCaſe, if the Rights of the Ti 

People (whether Church-men or Diſſenters) are the things | 

which are here contended for by the Commons; we may 

reaſonably hope, that bowever the People of England may 

differ in Opinion from one another in any other Mai- | 
tert, yet in theſe they will be all of one Mind, and united T, 


together. 1 e . 
And when tha People of England ſhall have an Opportu- - 
nity to be fully inform d of all the Proceedings of both Houſes 
in the laſt Selſion of Parliament, and eſpecially in the Caſe 
- of Wharton and Squire, they will then be made more ſenſible 0 
who are the beſt Patriots their Country, and on whom it is © ? 
that they are chiefly to depend for their future Security. c 
And it is pity That Caſe had not been ſlated among ft all the - 


can be ſecure without 4 


28820 


reſt, and tranſmitted down to every County and Corporation.. 
as an Inſtance of the Care of ſome great Men, to preſerve 2. 
the Rights and Properties of the Subiell. + 
But alas! it is the peculiar Misfortune of this Age, that 3 
the Houſe of Commons may neither defend the Prerogatives | 
of the Crown, nor the Liberties of the People without | * 
Jͤͤ —— ny . 
But what Liberty may be taken by others, may more pro- 7 


 7erly appeur by the Fats themſelves, than by an) private 
Repreſentation. © eu LS + 1 fiat * 
However, this may be aſſerted with great Truth, That no 
| Houſe of Commons. ever diſcharg'd their Duty with greater ' 
Sincerity, or more for the Publick Good, how nuch ſocuer 
they may bave ſuffered for it; and of this the following 
Caſe,  mghtly; conſider d, will appear to be a moſt eminent © 
E 


; 4.» þ : x N 
L : —4 f . F 


* f / 
F 4 - 1 4 : | 
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Es : 
The 


| E Kue of the Caſe, 


The Reſolutions of the Lords, 


"The" CONTENTS. 


The Reſolutions of the 83 
Obſervations of tbe Commons, n OLE 


Firſt Poſftion laid down bs the Conch That 
Te. as of Parliament are co e there, 


and not elſewhere, I by Le and by 
| Reaſon, 5 TY 


The Second Poſition, That * Right or Privilegs of 
Voting, and the Qualification of Perſons'to 
their Votes in the Election of Members to 
in the Houſe of Commons, is a Matter of «Me 
liament, and e key” N 


. "Fc 4 11 


This Potion era 1 W Frow the. Original ee 


n 


The Third Poste, That when the Vote 


and Conſtitution of the Gober nent, 
2. From u Fundamental Rule, anda Mein of the Lew, ad 


Cuſtom of Parliament, 


3. From à general 5 1 955 all 722 2 ibid. . 
4, From the Uſage and 2 of the Houje of Commons and 
J ang N and Starutes * the 1 - N 


of an Ele- 
ctor is pronounced and offered at an Hection 
for any of the Candidates (as it was in the Caſe 
before us, for Sir Tho. Lee, and S. "Mayne, Eq) 
f —— the ſame is not received and * | 
* 0 S. Pro Officer El 1 the 

Pint te, Ea Ns W his Vote, | 
! : and Mud) is not entiraled to an Action at 


Law 


* 
#6. 4 
4 1 
F * 


Law for Rodoyeryit 


of Dan; but for ſuch De- 
in the Houſe of Commons, Which is proper and 


1 


And here Kh 4 5 4 Jobs 


* * Nature of the Right or Privilege of Poting,” ibid. 
2. The Nature of the Wrong or Offence commuted by the_ 


Oer who allt in theſe Giſes 4 # Fudge, 


«V4 Houſe of Commons, and on bras 
demonfl rate that this Remedy i is proper ad akne 
be” tbe Natur of the Offence, ' 19 


The Furz Poſition, That the eſtibiithing * 1 
Juriſdiction beſides that of the Houſe. of Com- 
mons te hear and determine Controyerlies be- 


do give their Votes in the Election of Members to 


- liffs, and other chief Officers to Multiplicity” of 
k ," vexatiotls Suits, and unſupportable Ex- 
pences, and wilt ſubject them, to different and 
independeut Juriſdictions, and inconſiſtent Deter- 
minations in the ſame Caſe without Relief; and 
the whole Matter will not be eonfiſtent with 
the Conſticution of. Nm Ty" or, the publick 
Safety, 5 514 Bre Deer bs Ne ogy" an 
| d 11 90 * 4 | 


. A — Tae” 0 n 
| Seutral0 jet 4 an wered, 


4 
up ih ſhort, 29 
e f, Tiny Reſalu- 
Ahe l 4. Nr 
| | 2 12230 2 4 1291092 30531 
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ee 
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29, 30 
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fault in the Officer, there is a Remedy to be had 


& / adequate to the Nature of the Offence, 12 


3. Ihe Nature of tbe Remedy which ig gien in ſuch Ca 54 


ern tlie Hector and Officers concerning the 
"Right of Voting, or the Qualification of Electors 


. ſerve in Parliament, will expoſe all Mayors, *Bai- 
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The CASE en Martin Azity 
was rams, + againſt Wirrran Wa 7x, 
and others, Bale, 1 

0 followeth, Sy 5 2 


s Dörr αννẽ/ mY 1 lg to in 

4 | | dann. Mid MWE M Hai . 
HE Plaintiff 4 decias, That be Ke Bargoſt and Net 
ant of the Boroug of Alesbury, duly qualified to giver. his Vatelin 

2 the Election of Members to ſerve in Parliament far: the: ſaid\Box 
 * rough, was there ready (at t e ſt Fevicn) a offered his Vote 
endants, (who were the chief Officers, and e 


or the Choice of Sir Thomas Lee — 
2945 endants nh hh then required io receive and. — 


to the 
of that 


and that the 1 
Vote accordingly which he refuſed, and this'he to be done frau 


dulently ond o * to defeat him of that his Privilege: And beganſe 
his Vote thus offer d was nor received 2nd admirted-6n the Poll he open 
cludes, That he was hindred from giving hit Vote, and thut the t B 
were elecled without any Vote given by the Plaintiff to bis Damage, &. and 
after Verdia for the Plaintiff, (the Matter of Fact not then con 
ſted) the Defendants by their Council moved the Court of Queen's Bench - 
 1n arreſt of omen; alledging, That this being a Matter whieb;did con- 
cern the High Court of Parliament, and was pepetly Cogrizable in the Hoſt 
oe ommons, no inferiour Court could by Law take'Cogniſance thereof an this 
int being, ſolemnly argued, firſt by Councilandafrerwards by the Fudges, 
the ſaid Court did determine, That as Plaintiff had no good Cauſe 4dtion, 
and thereupon Judgment was given and entred for the Defendanti- 
Wherenpon the Plaintiff brought a Wrir of Error in Parliament, dage- 
verſe the _ t given in the Queen's Bench And the Horſe. of Peers 
were of Opin 105 1 ſaid Judgment was Erroneaus; that the Plain- 
; bad — Cauſe of pe Mug ought to have Fudgment. | 
| 7 rt Pak — 'of 8 apnea nen 
to theſe Proceedings, and upon Repore 
bd in the laſt Sen OF Pr mem, they _ to che following Re- 
ſolutions. , os situ ny ? 
"Rock, © That en, to the 1 and Ulage of Parlia- 
ment, it is the ſole . che Commons gon ary or 82 
7 e N | 


© to examine an 


ps pu nn 845 * ur ee 8 
Se et, 


= io nn, ither the 


0 


1 
— , -D , > Fo ww _£_ ao 


+ fra clefied, is copuizable or. determinble eifembere chan being the 
Commons of Encland in Parliament aſſembled, except in ſuch Caſes as 


pe are ſpecially provided for by AR of Parliament. 

That Qualification or Right 
© of any Eleftor, or any Perſon elected, to ſerve in Parliament, in any Court 
'© of — or elſewhere; than before the vt ap of England in Parliament 


* 2 ee eee 


ill N 


tions in the ſame Caſe, without Relief. 
2 © That Matthew Aſhby having in Contempt of the Juriſdi- 
©. &ion of this Houſe, commenced and proſecuted an Action at common 
6 * Law againſt William White, and others, the Conſtables of Alesbury, for 
'his Vote at an Eleftion.of Burgeſſes to ſerve in 


| | Viſa Borough of Aeahey, i gy of Beach of the aer | 


* — 2 . THY 
* That whoever ſhall preſume to commence or 
| — Indictment, or 
| pe the/Ele@ors or Perſons cl 
mination of any other 
4 in Caſes ſpeci 
4 n — 


to ſerve in Parſiament, to the Deter- 


wy we e Re of Parliament) ſuch Per- 


85 IP Ts 1 7 a and Ser- 

nts ax Law, icheing; EIS of in an e 

— — Breach of xlie 5 of this onde e. * A WE 

Ordered, Tha the ſaid Refoluti fat ue Weben e Gate, 
a by the Clerk. 1 Di 10 4457 


ad <N5'3 A1. 292. dns 


have. been formerly neceſũtared to take rhe ſame Methods 1 like 
— did not willingly enter into this Controverſy, e 5 
Huhcture of time ben Feace and Union were fo 1 and 
—9— recommended from the I hrone: But th Fund them- 
_ ſelves undepa {as they apprehended) of paſſing ſuch Votes and 
Reſdlucions in Defence af the Nals of the Commons of England. 
upon theſe Proceedings of the Houle of Commons, the Houſe #2 fer 
—_ to come to the following e. ht os: ap? 
— e eee, e g 0 
din 3 the:Lords, Spiritual and ' Temapor in al ament 4 
p che known Laws af this Tage I every Elder or other Per- 
+ fon; 'havidgaRighe o give his Voce at the Election of Members to ferve 
jn Parliament, and being wiltully — or hindered ſo to do, by che Offi- 
Acer who ought to receive the ſame, „maintain an Aion in the 
32 Queen'sCourrs againſt ſuch Offer, © t ls Right and retover Da- 
{waapes für che Injury y r . 

Sur Reſoloes by the Lords Spiritual and # emporal in | Parlanient aſſembled, 
That the aſſerting that a Perſon having Rigs ro. Sie his Vote at an 
e aud being hindred ſo to 291 25 | who oughr to take 


8 a, ) de erat 0 


hy 


Ng we , 


- 
- 
N 


and ochef Officers who are 


e 2 Return thereupon, to Mulriplicit 
LE one et brig and Unfupportable Expences, and will ſub 
ine differem and independent a and inconſiſtent 


- 
PLE VE , c 44% 3s TT © 


jon, which ſhall bring che Right | 
dete than har of the Houſe of Commons 


"Theſe were the Votegaind Beſolutions d. e of C 1 | 


vw” OO. 0 - OY EN YED 


— ——ͤͤĩ ————ð«A — 


* 


of Law, is deſtructve of chte Property Un \of the daga. gz ing the 16 Free 


© dom of Elections, and manifeſily tends to i aud 
* Partjality in who axe to make Returns to —— IO 
- 25 8 the Freehoſders* und other Elecdors do their Arbitrary Will and 


1 a 


eſolved by the Tord. Spiritual and Tempora in Par 
v Thar the declaring Ma#thew Aſhby guilry of a Breach: — 

© the Houſe of Commons, for proſecuting an Action againſt che Couſtables 
© of Alesbury, for not receiving his vote ar an Lection, after he had in 
the known and proper Methods obtained a Judgment in Farliameng for 


fgecbvery of his Damages,” is an unpteced ented &ttempt upanithe\Judi- 


cature of Parliament, and is in effect ro ſubject the Law of EA, to 
® the Votes of the Houſe of Comm mwsiwe ‚ ‚ brat 5 
It M Reſolved by the Lords Spiritual and Tempora in Parliament affembled, 
© That the deterring Electors from \proſecuring Actions in che ordinary | 
© Carle of Lair, when they are deprived of their Right of Voting, and 
© Terrifying Attorneys, Solicirors; Connſellors, and Serjeants ax Law from 


. © Soliciring, Proſecuting, and Pleading in ſuch _ by Voting thei" fd 


doing to be a Breach! of Privilege of the Houſe of Commons, 15, 4 ma- 
© nifeſt affutning a Power to controul the Law, to hinder the QMurſe of Ju- 
© ſtice, and ſubject the Property of Engliſb Men to che Arbicrarys Votes 
© of rhe Houſe of Commo m 1 dg mir 4242 
ordered, That the ſaid Reſolutions, rogerher with the Report, be ſanth- 
< with printed ang publiſhed ; and that the Loud do ſend hem to 
v all che Sheriffs throughout all England and Wales, to be by chem commu- 
*©nicated to all the reſpeRive Ciries and Boroughs. This Oder was made 
* Die Lung, 27. Marti, 1704. AVI VAR A, $37 N 9Tu68 S £1 
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And foraſmuch as the power bf; 
lection of Members to ſerve in Parliament is 4 greater Truſt than any other 


committed to the Houſe of Commons, becauſe all the Rights and Liber- 
ties of the People do depend upon it; therefore it may be concluded: 


from the very Fame and Nature of our Conſtitution, that ſuch a Power muſt 


be lodged in the Horſe of Commons, and could not be entriiſted wich the 
ges of the Courts in Weſtminſter-Hall, becauſe they are not Truftees and 
epreſentatives of the People, * ien | 


2dly, The ſame Pofirion may be proved, from a fundamental Rule an 


Maxim of the Law and Cuſtom of Parliament, That the Houl® of Lords and 
Houſe of Commons are independent of one another, and ſole Fudges of their omi 
Rights and Privileges. | i 4 . 9% * AMY 
And herein lies the great Security of all the People of England; for if 
either Houſe were dependent on the other, there would be no need of Two 


Houſes, but that / which had the Power over the other would be ſuffi⸗ 


ient to do the Buſineſs of both, and would be able at any time to ſubject 
the People to an illegal and arbitrary Power; and if the Rights and Privi- 
leges the two Houſes, of of either of them ſnould be ſubject to che Jus 
riſdiction of an Trferior Court at Common Law, the whole Order and Coutfe 
of Juſtice would be ſubverted, and there could be no fuch thing as a free 
4 ne * 2048105330 

Since then it is allowed, that the Houſe of Commons are ſole Judges of 
their own Rights and Privileges, and that the Rights and Privileges of the E- 
lectors and of the Elected are one and the ſame; it muſt be evident that the 
e of the Right of Voting in every Hlection, being one of the 
fundamental Rights of the Electors, muſt be alſo one of thoſe Rights and 
Privileges belonging ro the Elected, and of which the Hauſe of Commons are 
the fole Fudges by the Law and Cuſtom of Parliament. 

The Houſe of Commons are truly ſaid to be the whole People of Eng- 
veniency, but alſo for the Neceffity of Government: They are the Com- 
mons of England in Parliament aſſemiles, all che Power which by our Con- 


ſtitution is either granted or teſerved to the People for their common Se 


curity is delegated to, and appointed to be exercifed by, their Repreſen⸗ 


tati ves in Parlſament; and whatever is done by the Elected," is in conſide- 


ration of Law done by the Electors; for qui per alium facit, per ſeipſum 
facere videtur; and any Perſon may as well ſe parate the Sou!trom the Body, 
as the Intereſf ot the Electors from that of the Elected which in both ca- 
ſes is preſent Deſtruction. r 

If therefore the Houſe of Commons have 2 at all, they muſt 
certainly have that Right, which is abſolutely neceffary for their own Pre- 


ſervation ; and without which they can never ſecure any other Right that 


belongs to them, or to thoſe to whom they are entruſted; and if they 
2 7 is Right, then they muſt be fole Fudges of it, by the Law and Cuſtom 
arliament. 
3dly, This poſition may be alſo proved from a general Conceſſion of all 
Parties, Phat the Right of Election of Members to ſerve-in Parliament is ſolely 
determinable in the Houſe f Commons and mt elſewhere; but how the Right 
of Election can be ſeparated from the Right ot Voting in that Election, is 


not eaſie to be imagined; when the Houſe of W 13 determines _ 


udging who are qualified to vote in Es 


land in Epitome contracted into a ſmall Body, net only for the Eaſe and Con- 


A 
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de Right of Election in ſuch 4 Borough is for. inſtance, in the Inhabitants 1 
FF paying Scat and Lot, what is the meaning of that Determination, but that * 
rhe Right of Voting is in ſuch Inhabitants? which is che ſame thing in 7 
n the Right or Qualification of the Electors, whichis the Matter La 
in 9 ion. | | 
© If one be duly Elected (ſays Lord Coke) and the Sheriff returns ano · 40 
© cher, the Return muſt be amended, and the Perſon duly Elected muſt T 
© be incerced, for the Election in theſe caſes is the Foundation and not the 


* 
„Return, C5, 4: Toft. p. 49. And how is this Election made but by the . 
Votes of the EleQors ? if chen the Electors make the Election, and the 5. 


Election is the Foundation, the Right of Electors which Lays that Founda- 
tion muſt needs be a principal Matter concerning the Parliament. And as it C: 
'- Would be ſtrange to alledge, chat the upper Rooms do belong to a Houſe, 5 
and not the Lower by which they are ſupported; ſo it would be equally « { 
ſtrange, That the Rights of the Elected ſhould concern the Parliament, and cx 
not the Rights of the Electors which are the Foundation of them. c 
It is a fundamental Maxim in the Law of England, Quando Lex. aliquid 1 «| 
concedit, concedit & id; ſine quo res ipſa eſſe non poteſt, When the Law grants 4 
Power, it grants every thing that it neceſſary to ſupport that Power, or elſe (in T 
effet) it grants nothing at all. If therefore the Law has given the Houſe 
of Commons a Power to try the Right of Election, and they cannot try that vo 
Right unleſs they have alſo a Power to try the Right of the Electors, then li 
by this Maxim, the ſame Law that gave them 8 to try the Right Ni 
ef one, gives them Authority to try the Right of the other; and if ſo, 

then no Authority, by our Conſtitution, ought to over-rule their Determi- 


nation, or which is all one, to contradict it; and therefore the Commons fe 
muſt have the ſole Fudicature of the Rights of Electors, as being a Matter of of 
Parliament and not cognizable elſewhere. + of 


*  - 4thly, And Laſtly, This Poſition may be farther proved from the conſtant 
| Uſage and Practice of the Hovſe of Commons, and by the known Laws and 
k Shatutes of the Rem. 1 

Ĩ)be very firſt thing that is determined on the Trial of all Elections in Of 
* the Houſe of Commons, is the Rigbt cf Election, that is to ſay, who are ſa 
| qualify d to vote in the Election of Memters to ſerve in Parliament fer that Bo- th 
| * rough; whether the Inhabicancs at large, or thoſe paying Scot and Lot, or 25 
q 4 ſelect Number, or thoſe that hold by Burgage Tenure, be the legal Elect- 


rious Memory, it is Enacted, That if any Perſon ſhall return a Member 
to ſerve in Parliament contrary to the laſt Determination of the Houſe of c 
Commons, it ſhall be adjudged to be à falſe Return. What can more WW co 
plainly demonſtrate, That the Right of Voting, and the Qualification of 
I 3 inp is a Matter of Parliament, and conſequently nor cognizable elle- 
u here | | 
The Lord chief Juſtice Cobo tells us. That after the Precept of the She- 
I riff directed to the City or Borough for making of Hections, there ought, 
J ſecundum Legem & Conſuetudinem Parliamenti, to be given a convenient 
© ©rime for the day of Election, and ſuffcient warning gi ven to the Citizens 
and Burgeſſes that have Voices, that they may be preſent, an" the 
wo _” 8 cn, 
| S 


N ors ; and what is this, but a Fudicatwe of the Rights of the Electors 2 7 
f And this Judicature has been held ſo neceſſary to preſerve frog Parliaments, 
| \ thar in the 7th and 8th Year of the late Reign of King William, of Glo- E 


? 40) 
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Election is not good, Co. 4. Ast. p. 49. By which it plainly appears, 
| that the Right of k was a Matter of Parliament; and that the ſame 
ke taken care of, by the Law of Parliament, and not by the Common 

1 | | | 
| And in the next Paragraph Judge Coke ſays, © Thar any Election or Vot- 
4 © ces given before the Precept be read and publiſhed are void and of no 
. © force; for the ſame Electors after the Precept read and publiſhed, may 
4 © make a new Election and alter their voices; but by what Law? not by 
the Common Law, but as he there informs us, by the Law and Cuſtom of 
i Parliament. Ka > {1 | 
J And it appears by innumerable Precedents in the Journals of the Houſe of 

Commons, that all Queſtions, with relation to the Houſe of Co ; 
from the beginning of the Election to the end ot the Seſſion, * As who 
© ſhall be deem'd and taken to be legal Electors? Who ſhall cake the Poll? 
© Between what Hours of the Day? What Notice ſhall be ſufficient to be 
given of the time of the Election? What Freedom ſhall be allowed to E- 

q Fectors in giving their Votes; to the Sheriffs, Mayors, and other chief 
© Officers in raking and entring thoſe Votes upon the Poll; ro the Perſons 
© Elected, in ſpeaking and acting freely for the Good of their Country ? 
It is known that all theſe and the like Queſtions have been from time to 
time determined in the Houſe of Commons by the Lam and Cuſtom of Par- 
liament, and therefore they are not cagnix able elſewhere except in caſes other- 
wiſe provided for by Act of Parliament. | 
The Common Lawin Weſtminſter- Hall had nothing to do wich theſe Mas- 
ters of Parliament; the common Lawyers generally ſpeaking, unleſs ſome 
few Perſons, who had been Members, or had particularly ſtudied the Law 
of Parliaments, do not pretend to give any Advice or Opinion of Matters 
8 of this Nature; neither do they think ir any Diſparagement to them to be 
a And whenever the Commons obſerv'd, that by the Law and Cuſtom of 
Parliament, the Rights of Electors was not ſufficiently ſecured, nor the 
| Offenders againſt that Right ſufficiently puniſned, rho* they would not 
ſuffer any new Device or Invention to be ſer up by inferior Judges, yer 
| they have often contriv'd a farther Remedy by. Authority of Parliament; 

as may appear by the ſeveral Statutes made 8 fl. 6, cap. 7.—10 H. 6. 

cap. 2. — 23 H. 6. cap. 15. — 7 V. 3. cap. 4. - 7 8 V. z. cap. 7.— 

7 8. z. cap. 15. — 7 8W. 3. cap. 25. — lo H. 3, cap. 7. * 

And all choſe Statutes may be brought to prove, that the Ricke of the 
Electors and of the Elected are Matters of Parliament, and that the fame 
were not cognizable elſewhere; for if they were, there had been no oc- 
c nſion for all choſe Statutes, but the Electors and the Eletted might have re- 
cover d their full Damages at Common Law. * 
And thus with great Submiſſion it ſtems to be demonſtrated, 


1ſt, From the Original Frame and Conſtitut ion of the Government; That ut 
all Legal Elefors, by reaſon of their Freeholds and Freedoms, and for the Se- 
curity thereof, are originally enrituled to a Privilege of giving their Votes in 
the Elecl ion of their own Repreſentatives to jerve in Parliament; by the very 
fame Reaſon they muſt alſo have the ſole Right of judging and determining by thye 
ade who ave, and win are mt qualify tive thi Yates ever 
ha _ iy | f 
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ſuch Election, or elle bey can have no manner of Security at all, nor. can be in or C 
reality a free People. 1 e 
- - _2dly,, That che Houſe of Commons by a fundamental Rule and Maxim || atzai 
of the Law and Cuſtom of Parliament, are_fole Judges of their own Rights || for! 
and Priuileges; and by conſequence of the Rights and Privileges. of all the dotł 
Commons of England; which (as far as is poſſible) are delegaied to them | 
as their Repreſentatives: Aud ĩt being neceflary for the Elec lors ro have 
the ſole Power, to determine ſome way or other, who are duly qualify d 
to vote in all Elections, and the Elecled being intruſted with all their 
Kights and Privileges, they muſt have this alſo amongſt the reſt, and be 
the ſole and proper Fudges in the Caſe before us. | 
Za, That che Right of Election is ſolely dererminable in the Houſe of 
Commons, and the Rights of che Electors being the Foundation of the 
Riglits of the Elected, and neceſſary to the very Being and Eſſence of a free 
Parliament, is therefore a principal Matter concerning the Parliament, and 
conſequently not cgnix able elſewhere. | IG 
And, 4thly,, The ſame Poſition is proved by the conſtant Uſage and Pra · 
ice of Parliament, and by the known Laws and Statutes of the Realm, as CON) 


hath been demonſtrated; — I come no to | : .. 

n 1 : ; . ide 
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The Third Pos1T1oN. ** 

| whi 


- That when: the Vote of an Elecłor is pronounced and offerred at an Election Ser 
for any of the Candidates ( as it was in the Caſe before us, for Sir Tho. Lee, wlin 
and S. Mayne EV; ) and the ſume is not received. and admitted on the Poli by of t 
the proper Officer; the Electar, the Plaintiff, u not thereby debarred of his Vate, A 
and conſequently in not entituled to an Act ion at Law for Recovery of Damages; Eſta 
but For ſuch Default in the Officer, there i a Remeay.to be had in the Houſe of , "os 
Commons which is proper and adequate to the Nature of the Offence. 
Io make this Poficicn plain and evident to che meancit Capacity, it r E 
may not be improper to conſider, | | | 


: 4-4 ) | 4b Fs 41 , | 
Iſt, © The Nature of the Right or Privilege of Voting claimed by the {eve 


erung $4 5 pho tte. Lit) 
adh, The Nature of the Wrong or Offence committed by the Offi- Cans 
" cer; and, 4. TEES | . | And 
- 34ly, The Nature of che Remedy which is given in ſuch caſes by the you 
by OO = m 


 * Houſe of Commons; and then, 


4thly, To demonſlrate chat this Remedy is proper and adequate to the offer 
* Nature of che Offen. * EE i 5 S: wk | 


Bud firſt, As to the Nature of the Right ; it was obſerved in the Houſe of Part 
Commons, that chere are ſeveral ſorts of Rights in Conſideration of Law; any 
c There are Rights of Prepenty and Rights of Privilege ; and of Privileges , all in 
ſome are attended ich. a pri vate Profit, and ſome are not; of thoſe that ther 

are nat, ſome are perſonal Privileges, chat no ways concern the Publick, mori 
nor have any other End, bnt the Eaſe or Pleaſure of a particular Perſon; ples.g 
and others are of a publick Nature, and are not granted to a particular Per- uſed 


jon far lis oun private Advantage, bur for che general Good e 
. 1 | | K 91 


/ 5 2 9 * ax a 
or Commonwealth of which he is a Member; and ſuch Privileges being 
I granted to particular Perſons for the good. of all, and only as a means vp 
attain ſome publick Good. The whole Community are chiefſy concerned 
for the Preſcrvarion of ſuch Rights, as that on which che common Safery 
doth depend. 1 2 
And ſuch a Right as this they did apprehend the Privilege ef Voting in 
Eleckions to be. It is not a Right of Property, nor of Privilege, attended 
with any particular Profit, or for a private End; but it is a Liberty or Pri- 
vilege, which every Legal Freeholder, Citizen, and Burgeſs have by rea- 
ſon of their Free holds and Freedoms, to this end only that they may all 
be truly repreſented in Parliament, by Perſons duly elected and fit to be 
truſted with the Liberties of their Country. n | 

This is the Principal Right of all Electors, and the Privilege of Voting 
is only a means to preſerve that Right; and it is fo far from being at- 
rended with any particular or private Profit, abſtracted from this publick 
Conſideration, that it. was always eſteem'd by our Anceſtors, to be 4 
Charge and Burthen, which Electors were obliged to undergo for their 
common Security. 8 f 2 2 

And this will appear more plain and evident, if we look back and con- 
ſider the Original Inſtitution of Parliaments; for in the Beginning, the 
Re pre ſentatives were elected to ſerve their Country, aud for ſuch their Ser- 
vice they were to receive Wages from their Reſpective Electors; b 
which it may appear, that the Privilege of the Elected was eſteem d a 
Service, and the Privilege of the Electors a Charge and Burthen; From 
which in former times, many of them did deſire to be excuſed by reaſon 
of their Poverty. | = 

Aid although it may be 4 commendable thing, that Gentlemen of 
Eſtates and Qualities, are nod willing to ſerve their Countries, at their 

wn Expence: Yet this may ſhew the Nature of the Conſti tution, and 
No {ar our Anceſturs were from thinking this to be 2 Right of Property 
or Privilege that was attended with any perſonal Profit, or ought to be te» 
paired with any Damages to the Party, * * 

But as there are ſeveral ſorts of Rights and Privileges, ſo there are alſo 
ſeveral ſorts of Laws and Courts, appointed for the Preſervation and Secu- 
rity of them. Some Rights are ſecured by Common Law, ſome by the 
Canon or Civil Law, and ſome by the Lam and Cuſtom of Parliament ? 
And as the Law varics, ſo does the Remedy. Thoſe Arguments which 
would be very ꝓroper to be uſed in Actions for Recovery of Damages at 
Common Law, might perhaps be reaſonable in cheit own Nature, to be 
offer d for Recovery of Damages for Non · pay ment of a Legacy in the Spi- 
ritual Court; for whoever denies to pay a Legacy that is bequeathed 0 another, 
does ill, that is certain : And then if the Law does not allow an All iun to the 
Party injured, it tolerates the Injury, which is abſurd to ſay is tolerable in 
any Government, And yet this plauſible Argument is of no Weight at 
all in this Caſe, becauſe this Right, is ſecur d in another Court and by ano- 
ther Law; and the Remedy in that Court being approved for time imme» 
morial, no Man ſhall be admitted to argue from the Grounds and Princi- 
ples of the Ancient Common Law of England, chat thoſe Remedics which are 
uſed by the Canon Lum in the Spiritual Court, are nor proper and ade- | 
quate to the Nature of the ONence, | . | 
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bers to ſerve in the Houſe of Commons, being a Matter of Parliament, and 
not cognizable elſewhere, no Perſon may be allow'd to argue upon any De- 
fault in the Officer, what ſort of Remedy is proper and adequate to the 
Nature of the Offence from the Reaſon of that part of the Common Law, 
which is uſed in Weſt minſſer-Hall, but from the Reaton of another part 
thereof, which is called the Law and Cuſtom of Parliament; which two 
- Laws do as often differ from one another, as the Intereſt of a private Per- 
fon happens to differ from the Intereſt of the Publick. / 1 

And thus having ſer forth the Natute of the Right or Privilege of Vo- 
ting in Elections, I proceed in the next place, to confider the Nature of 

Wrong. | ; | 

 2dh, As to the Nature of the Wrong or Offence committed by the Officer, 
+ refuſing 10 receive and admit on the Poll, the Vote of a Legal Elector, 
which he had offered and declared at the Election. 


It may be obferved 1/7, That the Defendants did not by Force of Arms 
drive the Plaintiff away from the Election, nor by Menaces deter him; 
bur did not think fit to receive and admit his Vote on the Poll: Be- 
edgy did apprehend to the beſt of cheir Judgments, that he was nor 
a ſertled Inhabitant in Alesbury, but a poor Oſtler, that ſhifred about for a 
d. And in caſe they had admitted his Vote, and the Election 
Had happened to turn upon it, and upon a Diſpute in Parliament the 
Plaintiff had appeared to be no Legal Elector, they had incurr'd a Ppenal- 
ty of 500 J. _ the Statute for a falſe Return; therefore chey thought 
it che moſt ſafe and prudent way not to receive his Vote; and this is the 
Nature of the Offence, it was nor an Act done, but omitted to be done: 
not with an Intent to do a Wrong to the Plaintiff, bur for fear of doing 
8 to the Candidates, and of incurring 2 Penalty, and alſo of acting 
againſt their own Oaths and Judgments. WE 

Adly, It may be obſerved, That in all Elections there is a Neceſſity that 

me Perſons or other ſhould be entruſted with the Management thereof, 
That neither Legal Votes ſhould be refuſed, nor illegal Votes received, both 
Which are equally prejudicial ro the Rights of Electors. 
Zaly, That che Management of ſuch Elections is wity entruſted by our 

Conſtirurion to che Sheriffs, Mayors, and other chie who are 
generally Men of the beſt Eſteem and Credit in their Countries, and are 
pon their Oaths truly and faithfully to execute their Offices, to do Right as 
well to Poor as Rich, and to do Wrong to no Man. | 15 

_  4thly, That the ſaid chief Officers are obliged not only oT their Oaths, 
bur alto at the Peril of a great Penalty of 500 J. for à falſe Return, ta 
do neither refuſe any Legal Vote, or accept any ille- 

equal Juſtice to all Parties, 1880 

ſt of their Judgments. | 


©" gthly, That it would be „ e to require Officers upon 
their Oaths, and under a great ty, to return Members duly elected 
by Majority of Legal Votes, and at the fame time not give them the leaſt 
Liberty to judge of chat Majority, or who are legally qualified to give their 


Votes in ſuch Hection. '# 


take care that they 
al one, but that they do 
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m like manner, the Right or Privilege of voting in Eleftions of Mem- 


ing to the 


6thly, That therefore rhe ſaid Officers, tho' Miniſterial in other Re- 
f yet in this Particular they do all act in 4 Fudicial Capacity; and 
the Nature of the Wrong is the fame in chis Caſe, as it is in an 
Judge of Weſtminſter-Hall, char is miſtaken in his Judgment ; And no ſuc 

rror will entitle the Parties 1njur'd to an Action at Law, altho' it ſhould 
be laid falſo malitioſe & ſcienter : For ſays Lord Coke 12 Rep. fo. 24. 
They. who are intruſted to judge, ought to be free om Vexation, that they 
may determine without fear; the Law requires Courage in 4 Fudge; and 
therefore provides Security for the Support of that Courage; and no other 
judge has need of more Courage and Reſolution to manage himſelf, and 
determine uprightly, than theſe chief Officers have; nor no other Judge 
determines in a Caſe of greater Conſequence to the Publick, or of greater 
Difficulry in it ſelf : for as a 2 Learned Judge obſerves, this Queſtion 
of Majority is not a Queſtion of Fad, bur a Queſtion of Judgment; a 
Queſtion of very difficult Judgment, there are ſo many Qualifications of 
Electors. | | 


, They muſt have 40s. per Amme There the Value muſt be 
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a 40 It muſt be Freehold : There the Title. q 
zally, It muſt be their own There colourable and fraudulent Gifts 
made many times on purpoſe to ger Voices, muſt be judged. £7 
4thly, The Elettors muſt be reſident : There the Settlement of the Party 
mult be determined, l ö . 
thy, There are many things that incapacitate Voices, as Bribery, Force, 
&c. and many other Queſtions ariſe that are of ſuch Difficulty, that in 
the Debate of them much time is ſpent in Parliament, and ſometimes the 
Committee determine one way and the Houſe another; Is not this then a 
eite that refers to judgment? Certainly it is, and therefore that Up- 
ight judge concluded very well; If we Judges (ſays he) that find our 
felves ſecure from Aﬀions, ſhould not be tender of others that are in the ſame 
Circumſtances, it may well be faid, Wor unto you, 15 o impoſe beat) Bur- 
thens upon others, but will not bear the left of them your ſelves. | 
6thly, It may be obferv'd, That the EleQor (the Plaintiff) was not 
ſuch Omiſſion or Default in the Defendants, depriv'd of his Right or Pri- 
vilege of giving his Vote, as hath been ſuggeſted; for ſince he was ad- 
mitted to come to the Place of Election, and was chere ready and actually 
offer d and pronounced his Vote for Sir Thomas Lee and Simon Mayne, Eſq; 
and the Defendants were required to receive and admit the lame, as 1s 
alleg'd in the Declaration. His Vote was as good and valid, and as well 
given on his part, by the Law and Cuſtom of Parkamenr, by being thus 
offered and declared, as if it had been received and admitted on the 
Poll, and is ſo adjudged in the Determination of all Elections by the Houſe 
of Commons, and 8 the Plaintiff could not be entituled to 
Damages for the Loſs of his Vote, of which he was not depriyxed. 


And thus it may appear, That neicher the Right of the Elector, nor the 
Offence of the Officer was of ſuch a Nature, as could eicle the Plaintiff 
to an Action at Law for Recovery of Damages. I ſhak no proceed to the 
third ching vropoſed, which was to conſider F 
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gay, The N4ture of the Remedy which 3s given in ſich caſes by the Hiuſs 
of Commons e And for the better underſtanding thereof crave leaye 


— . 


to obſerve, | ö 6% 14 
- xft;, That a Petition being echibited to the Houſe of Commons by any 
perſon or Perſons whatſoever concerned in any Election, ſetting forth That 
a. certain Perſon returnei to ſit in Parliament, was not duly. Elected iy Majo- 
rity of Legal Votes, and complaining of undue Practices in the chief Officers, 
and praying ſuch Relief therein, as to that Honourable Houſe (all ſeem juſt and 
equitable: The Houſe doth thereupon refer the Examination of the, Peris 
tion, to the Committee for Privileges and Elec ions, who do not fit at the 
fame time with the Houſe, and can theretore give little or no obſtruction 
to their Proceedings, as hath been objected. | | 2 
© 2dly, The ſaid Committee do thereupon meet at the time appointed by 
the Houſe, and having choſe a Chair- man, and read the petition; the 
thing that is generally firſt conſidered, is, as hath been obſerved, the 
Right Election; and this is either agreed by both Pacties, or conteſted ; 
conteſted, it is argued by Council, and doth frequently occaſton long; 
Debates, on ſeveral Points of Law; which is a Demonſtration from the 
conſtant Uſage, that the Houſe. of Commons are the proper Judges in this 
«cafe, andthar the Officers have occaſion to exerciſe their Judgments with 
great Caution in the Management of Elections; but this Point being ſetled, 
and a Copy of the Poll deliver d in and proved, | 3 
zaly, They proceed to the Examination of Witneſſes and other Evi- 
dences relating to the Cauſe in Queſtion; and here it muſt be acknowiedg d 
that the Commons do not either in the Committee or in the Houſe, admini- 
ſter an Oath to any Witneſs, which yet ĩs ma i ſnonour to them, or Dero- 
gation from their Authority, as ſeems to be ſuggeſted; bur on the con- 
- trary, it is a ſure Mark of their Antiquity, and of the great Veneraticn our 
Anceſtors had for that · Auguſt Aſſembly; and it is alſo a Demonſtration, 
of the great Authority of that Houſe, who alone have Power to puniſh. 
Witneſſes, that without the Obligation of an Oath ſhall deny or conceal 
the Truth upon their Examination before them. | fo. 
It may be alſo obſerved, that as Juries are to conſiſt of Perſons. of the 
Voifinage, becauſe they are ſuppoſed to be conuſant of the Fact of which. 
they are to give their Verdict; ſo here the Houſe of Commons may be 
umed to be conuſant of. the Facts and of the Veraciry and Credibility 


. * ” N 


of the Witneſſes, becauſe the whole People of England are virtually preſent ; 


And if their norexamining upon Oath were really an Objection to their 
derermining the Right of EleQors, how can they ever paſs any Bill of Pro- 


and much leſs of Attainder, with any Juſtice ; for in none of theſe, 
caſes do they examine Witnefſes upon Oath; and if it ſhould be objected, 
that the Houſe'of Commons are not upon Oath as Judges and Juries are, 
which is the more ſpecious Objection of the two; let it be conſi- 
der d, that the Lords themſelves are not upon Oath in all their Judg- 
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Aebi, When the caſe hath been fully and fairly heard, and the Council, 
Farries, and Witneſſes are.withdrawn, and after a ſulema Debate amon; ſt 
themſelves upon any difficulc point, che Committee come to fome Reſolu- 
rions, which they direct their Chair-man to report to che Houſe for their 
3 4 | Appto- 
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Pe Approbation, and in the Determ alice of cvery Electioh, che fell ; 

373 5 | | 8 > a . wang 

e Rules and Merhods are obſerved. © Zee 1209.97 ba q 
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[ 1ſt, Every Legal vote which was offer d at che Election (as the Pin- 
1 tiff 's was) is upon Proof chereof, admitted and allowed toi be as gd a 
: Vote, and as well given, as if the fame had been gceived and admitted on 
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"rhe Poll by the proper Offer. 
n/ And this is the Reaſon why no ſingle Hector was ever knοn xo pecition 
ti. che Houſe of Commons for Remedy againſt che Offer that would not 
he Y receive and admit his Vote upon the Poll; becauſe the Lector 15 nat ti. ercby 
2n debarr'd of his Vote. N | * Napier $11 a0 * \ 
And for the ſame Reaſon che Commons do never adjudge that fuck an 
1 Elector ſhall be reſtored to his Vote; but they take it for I ſtuadiag Maxim 
= of the Law and Cuſtom of Pgrliament (which needs no Gontirnation nor any 
8 Reſolution of the Committe, or of the Houſe) That every ſuch Vote. is 4s; 
I gdod in ſubſtance as it rould be if it had been received and admitted; on the Poll ? 
7 And this is demonſtrared,” for that, 7 0 1 nb 104 ante 2997 
4 22dly, The Perſon who hach the Majority of Legal Votes, th bat Ha- 
A jority conſiſts in ſuch rejected Votes, is declared and adjudged to he duly E- 
4 lected a Member to ſerve in Parliament; and the Perſon returned, who had 
the Majority without thoſt Votes, is declared not duly Elected, and che Clerk, 
+ ofthe Crown is order'd'to' amend the Return accordingly. 1 9% "er * 4 
q By which it evidently appears, that all thoſe legal Votes, which were: 
„ offer d and refuſed were good votes, and welbgiven at the time of the 
Election; or elſe all thoſe Determĩinations of the Houſe of Commons would 
be very unreaſonable and unjuſt: But ſince clic, Votes that ate offer d and 
refuſed are as good Votes as chaſe that are ofſered and received, theſe Re · 
ſolutions of the Houſe of Commons are very juſt and reaſonable aad the 
conſtant Determination of Parliament muſt eicher be condemned by an in- 
ferior Court, Which is abſurd; or elſe it muſt be allowed; that the 
_ Plaintiff was not debart d of his vote, and by conſequence had no good 
Cauſe of Action for Recovery of Damages. e ee ee 
And when the Plaintiff lays down the Matters of Fact in his Declaration, 
and then draws a wrong Concluſion from the Premiiſes, he ſhall not re- 
ceive any Advantage from his own Miſtake;and Miſrepretentationg, ſoꝶ it 
is evident, of his own ſnewing, That the Plaintiff having aſſer d hu\Vote 
for Sir T. L. and S. M. wat not Nahe from giving ha Vote, ta h Damage, . 
Se. as in che Declarati ein. 9 10m: 
And here by the ig che be obſciv'd, -how-neceſſaty-it- is for the 
common Safety, that the Houſe f Commons Thould Water of the 
Rights of the Elecbors as well as of the Elected; ter other wiſe their Autho : 
rity would not be ſufficient to anſwer the end tor which it was gſtabliſ d. 
which was not only to find fault with the Officers, but to give che Hetitie- 
ner Relief, and fill their Houſe with Legal Repreſentatives, ah bt! 
The receiving and admitting che Votes of Electors upon the Pgll is only 
a Method or Means appointed co be obſerved by the Officers for the be ter 
Management of Elections, that no NMiſtake may happen, nor au. Mit- 
— — be excus d, but chat evety Default or Parualicy in che Oft? 
may be more caſily detected and purith d: But che OfÞeers Nugy 5 vor, 


made a Qualification for cvery Vote, W , 
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bad Vote good ; nor the refuſing and rejecting make a good Vote bad; 
but the Law of Parliament determines the Caſe according to the Majority of 
Legal Votes at the time of che Election whether they were received os not. 

This receiving of Votes on the Poll is a Formalicy that was not annexed 
to the Eledtors freeholds and Freedoms, neither is it inherent in them Perſons 
by reaſon thereof; but it is a Duty i impos d upon the Officer by the Lawand 

. Cuſtom of Parliament, long after the original Inſticugon of the Rights of 
Electors; and therefore it would highly unreaſonable that the Fleors . 
ſhould r by a Law en poſt facto, which was not made for the Deſtru· 51 
Sion, but Security of their Rights, , - 

But altho there is no particular Injury done to any EleQtor i in this caſe, 
yet to all the Electors there is, and tc their Repreſentatives: For, 1ſt, The 
Officers are diſobedient to the Order of the Hi of Parliament, where- 
they are directed to do — to all che rs, and neither to receive 
Votes of thoſe that are e _ nor rejed the Votes of thoſe that 
are; and for default in either caſes, every Elector is as much con · 
cern d as any one, and as much enticuled co an Abies, 3 
and adequate Remedy for Redreſs thereof, becauſe they are all eq 
concerned to have true Repreſentatives; but for the Reaſons afo — 4 
as well as for the Reaſons in | Williams s Cale againſt Multiplioity of Actions, 
e 8 this Caſe, neither i is there any Remedy for any one, bur 
all the Electors. 
2dly, By this means 1c may ſo happen, -that the Commons of England, 
and their Repreſentatives in Parliament aſſembled, may, for ſome time, 
bedeprived of one or more Members to aſſiſt — with their _ 
fel in the great and urgent Affairs of the Kingdom ; (forthe Election may 
to turn upon thoſe very Votes) and then they muſt alſo labour un- 
der all the Inconveniencies that may happen to themſelves and to the Na- 
tion, by having other Members in che mean time ro fic in Parliament, who 
coming in by undue Practices may be inſtrumental in , and per- 
the Debates of the Houſe to the general Diſadvantage of che Prince 
and People. - And thus it may appear that the default of the Officer is not 
an Offence to the Party, but to che Parliament, and to the whole King- 
aun, and therefore, T 
25 It is eſtablith'd by REF and.Cuſtom of Parliament, that all She- 
cara he. ;Bailiffs, — other, chief Officers (concerned in the M 
men of Elections of Members to ſerve in Parliament, and who in 
t are the Officers of the Parliament) that ſhall be guilty of am Neg- 
2 undue Pracłice in the Diſcharge of their Duty, are puniſhable by the Houſe ( 
of Cone, by Impriſonment, &c. and not elſewhere: Which Puniſhment - © 
may be inflicted upon them, upon the Information of, and upon Prof 
made by any Elector or n whazlogyer, whether their Votes were re- 
Fuſed or receiver. 
| © This Law is founded. upon grear Reaſon, nd even upon 2 Neceſfiry.of 
reſerving; t the Conſtitution of Parliaments; for if the Comme 
wanted Power to puni ſli choſe Officers, or in caſe any other had Power ſo 

to do, befides'themſclves-in caſes relating to leres they could never 

be feure of fair Returns or ot a-iree Parliament. 21 

© Beſides, ie win be . to Parliaments, as a learned Jud e ob· 


3 
FP pal | * . ſerves, 


n 1 ee en 43 2 2778 58 27385177 EF F 


| 19 
* 
. that there ſhould be no proteFion in their Service ; no Body can ſerte 
Wehn char fully and willingly at chat rate; Im chte others judge when ther 
Servinti do well or iu, will be to have others give Rules to their Servants 
and "Service, which wilt not be conveniem ; ind that theſe Ofpcers do act 
in this particular Service as the Officers of Parliament, may appear, becauſe 
che Parliament does exerciſe an immediate Juriſdiction over chem in all 
thyoſe caſes. The Court of Chancery is indeed tha-Repolitory for the Writs, 
but that Court does not meddle with the Returns or the Sheriff, nor iſſue 
out a new Writ, but by Warrant from the Speaker; and i che Return be 
too flow, the Parliament ſends an immediate Order to the Sheriff; or if 
faulty, takes him into Cuſtody, as for a Breach of the Privilege or Service 
of that Houſe and thus if they aft as their Officers, the Houſe: of Com- 
mons alone muſk be the proper Judges of their Behaviour z ſo that it ap- 
—— by Reaſon, and by the Lam and Tage of Parliament, that the 
of . Judges of the goad or᷑ ill Behaviour of Sheriffs and 
otherpublick Officers in the Managemenrof Hections of their own:Memhers. 
And thus having confider'd not only tlie Nature of the Right of che Ele- 
r, and of the Offence in the Officer; but alſo of the n is 
givenin ſuch cafes by the Hauſe of Commons; Lprooecd, 
gthly, To demoniſirate that this Remedy3s very proper and & Ach the 
Nature of the e; that is, it is very juſt and equal, adapted to the Na- 
ture of the e wo prveme Bye cherecd, and not ad- 
for the Publick T5 
But, II, I crave 2 that che Plaintiff's Action 1 e 
Remedy that harh none of — Qualities ; forit is not juſt and equal that 
the Officer ſnould pay Damage to one that has not ſuffer d any 3 neither is 
it ptoper that a publick ſhouldbe puniſhed by a private Satisfa- 
Ron ; which is neither likely to prevent the Evil thereaf, nor is indeed 
eonfiflenr with the Publick Safety. 

- The Offence is not to the Party! bathe the Mane, and of che great- 
eft Confequence to the Publick; whoſe Safety depends upon fair Elections 
and free Parliamenes ; A hen enn any private Damages to the Party be a 
proper' and adequats' Remedy te the. Nature 75 the Offence, to ee wh Injury 
#0 e Piblich, or prevent the Tneonvenience 2 | 
Such Defaults in the Officers are either Miſtakes and Ecrorsin 
which ought not to —— determined by a common ot elſe e they are 
notorious and wi ful Corruptions 100 big tor an 2: Law; W 
He remedied by A of Pariamen. arcs 
"Af if you reſpect che Righe of the EleQor, it is u of fuck a Nurure, fo 
iert u Big Perſon by rein of bis Freehold or Freedom, that nd Omiſſion or 
ene ht to be-ſuffered to deſtroy it; and therefore this 
S Ly purſued by the Plaintiff 1 the Grounds nn 

and ſuppoſes Him tb be d of his Vote, is a Remedy that is 
worſe than the the Diſeaſe ; for certainly that Law tliat preſerves'a n 
better for che Subject that thar Law that firſt ſuffers it ro be taken way, 
ant then puts Him r and Trouble/to recyverat Weine or 


do be feparrecd in £ L 

15. Neicher doth this Aion afford NaF mall fewer which the hin- 

vir ht of the Elector/ 10 be r 
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latter 7 the Conſtitution of Parliaments or the 
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* of che Houſcof en rendied 


85 ), * 


„Bur od We 1 che Remedy appointed in \Parjiament is eve 
wh proper and adequate) Hoch with reſpelt to the-Natue of tb. Right, 


and the Nature of the Wrong for aby the Determination of the Hauſe-of 


Commotis, Ihe Right r Kleſbor in point of Vatig, is fully preſerued, 
mtvith/landing” the” Omiſſun im Defunit of be Officer; And the ne 
Right of being truly represent dm Parliament , 3s alſo ſecured in that Det 
mination an by the fame minnftbere ig Fuſtiee done to all the EleBors, 
both of th4#' particular Plaez:anll of t he: mH Hinæ cm Not only by paſſing 


4 * her; {dhe fori the Legal Remeſent ati ves, bes. alſo by Punifbing; the 


Offiters” apy Wdue Praflcerrii omni nr hot wont 4 e g 
Thi is a Remedy that is2juſtiand» equal bo aldPanties; adapted to 
Naters ef e Offence, mòſt likely to prevent the- Eylingherovt, 3nd; m 
advantageobs for the publick Safety. 997 1 ne 57416 t! 10 — 
Our txiſe Anceſtors in the dettlement of this Remedy, did not coptinethei 


to the Reaſon b tie Common Law, in private Cauſes of Meum ' 


and Tim um Weſkminer Hall] but extending their Care to the Welfare of 
the Publiele did eſtabli ſu cheir Qoncloſons upon the noble Foundation of 
Governme heft and upon the general good ot the whole Kingdom. 

They wiſely cotrfidered tfie Nature of this Privilege belonging to the 
Deco and the end tt which it was eſtabliſned, which was not for 


2 yrivire Advantage but, Hhe common Safety; and therefore having 
their n the LAhettirs of their Guntty, and the Conſtitution 
of Parliaments, they apply d ſuch a Remedy bande rery way adapted to 


the bfelerrutibh of them. Aol nn Te bo — 5 
— eee 


BV Aion at Law nech in al Pamudgayoac 


by this Determination it harhament 
will have their Ri eficftoallyilecur 10 8 * } ET 

The Vote of a ſingle Elector join d with others will K che 
Flectioſ or it will not: If ty he ſuffers no red} Damage in any, refpect, 
for his Vote is low d in lπτπ and he is repreſunted by. Legal — 


tives; it will, and eie Candidates for Whem heę offered his Vote are 
nor“ Tetürned, then he may have juſtice Gone hity in manner-afo 


and (which is a thing worthy vt:every-Elefor's:Gonfiderarion)1 at * 
penes'of phoCandidates's Bur im eafe they ate Intumed, then he [| 
. done him, forthe Reatons aforeſaid: n g 1 0 


har other Remedy could be more proper and 5 4 


. 2 of this Caſe? For er che Rigbt of evaryl Hector 15 


Hg , takes * 
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fully ſtatec and conſider d) it ill appear very dene INE 
Remedy Hicrtdeſtruftivecchan the or ore ad er 
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A free Parhament depends upon Free: Elections, but no Elections can be 
free, if there be any Terram on the Clectors, or on the Offers; for as the 
Electors muſt not be hinder d by Force or Threatnings, but muſt be fret 
to come to the Election, and to offer or pronounce. their Votes to the pro- 
per Officer for which of the Candidates they pleaſe; ſo the Officer muſt 
not be terrify d with fear of a Multiplicity of Vexativus Suits, but muſt be 
free to act indifferentlyas à Judge in che Management of ſuch Elections, 
according to his Oath and Duty of his Truſt, and as well to reject the bad 
Votes as to receive the god; and qught not to be accauntable to any but 
to-thoſe whoſe: Officers tbey are, and with whom are incraſted, the Rights 
and Liberties of all che Commons of England... 1 + 1 
„ And chus;L humbly hope it 15 demonſtrated, Thar the Remedy in the 
_ Houſe Commons is very proper and adequate to the Nature of the Offence. 
I proceed therefore to. che next Poſiti as. 
i el tees ins ot ae #39 2. nn bart mog 
I The Fourth POSITION. 

Av That the eſtabliſhing another Juriſdictian beſides that of the Houſe of Com- 
mons to hear and determine Controverſies” between the Eleltors and Officers 
concerning the Right of. Hut ing, or the Qualification of Electors to give their 


+B oe 
* * 


„ 9 


* 
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Votes in the Election of Members to ſerve: in Parliament, will expoſe all May- \. 


org, Bailiffs, and other chief Officers to. Multiplicity of . Actions, Yexations 

Suits, and unſupportable Expences, and will ſubject them to different and inde- 
pendent \Zuriſdictions, and inconſiſtent. Determinations in the ſame Caſe without 
Relief; and on the whole Matter will not be conſiſtent with the Conſtitution 
f Parliaments, or the public Safety... mg. 
This Poſition hath been in great Meaſure proved on ſeveral Occaſions in 


the precedent part of this Diſcourſe, but the fame may more fully and 
plainly J by the following a F 
1ſt, All Mayors, Bailiffs, and other chief Offcers, will either for fear 
| of theſe kigd of Actiqns at Law, admit all Perſons ho- ſnall upon any pre- 
ence or Olour whatigeyer offer their Votes at any Election, tho' they 
Have in Reality no Right of Voting at all, or cle they will refuſe them; if 
they 1215 them; they will ſubject themelyes w Actians pn the Statute 
for a falſe Return, and to a penalty of 500 J. if they 27 them, they 
Bp be in Danger ot being OM 4306 fe Mylkituds of Actions for ſuch Re- 
fal; tor all theſe 1 muſt be detended, cho wrongfully and unjuſt- 
I proſecutęd. nat ahę 41ogle Expence of, ſuch, reſpectise Officers : So that 
there is ng $ajery, tor-uheſe, chief Others, Whether cle Ant ur refuſe il 
legal. 1'otes 5, whether, they do their Duty, or do not, it is the Jame thing, they 
afe nor free from Multiplicity of Actions, Vexatious Suits, and uns 
port alle Expences,: to the utter Ruine of them and their. Families; and is 
1 BY the Conſticution of a well ordered Government, or the 
ic Sa ifery; alt, ore "tl ee e , 4 
— e edel Eleftign, che. Common do firſt declarc.the | 
Fir Heiop aha ben ſe int, hich the het Ole hath 
ther-obſervedg ah gt it he hab, he i /afe in Pqrligment, but wt at Lew; 
tor no Jury upon ch an ro find the Right of Voting, other- 
0 ro thein by the Evidence that happend w be given ar 
S 267 D173. "2 Be | 6 6 
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che Trial; if the Jury find the Riphr'of Election to be in other Perſons 
than is declared in Parliament, then is the Officer t#rquitted by the Houſe 
| Lommons, 'who is the Supream Court in ſuch Caſes, and condemm d by 
Court of an inferior Nature; and is it reaſonable to ſubjeR the Officers w 
different and inconſiſtent Determinatiors in the ſame Caſe ? Can a Man be G. 
ty and Innocent at the ſame time? Is it chnſiſtent with the Order and = 

of Fuſtice, or with the Honour and Wiſdom of the Government, or with 

Dignity of Parſiaments, that an Tiferiour Court ſhould thus contradict a Su- thi 
perior in the ſame particular Inſtance? But * 
34ly, Suppoſe che chief Officer hath nor obſerv d the Right of Election, tut 
but hath rejected ſeveral Votes of Perſons duly qualified, and thereupon 
the chief Officer is committed to the Cnſtody of the Serjeanr at Arms, at- ſo 
tending the Houſe of Commons 3" which Confinement with the Fees at- ＋ 
| 8 hath been thought in moſt Caſes a fafficient Puniſhment; yet 
| thſtanding he hath been once ſufficiently puniſhed for this Offence, Or 
he, 2 a Precedent as would be eſtabliſned by this Action, may be * 


punifhed over again by as many Actions, verdicts, Judgments, and Writs Fo, 
of Execution for Damages, as there were ge Electors whoſe votes Lil 
were rejected by him; and 3s this conſiſtent with the Privileges of Engli wy 


Men? With Magna Charta, or with the Bill of Rights * And with t 
| Fundamental Maxim of the Common Law of England, that no Man ſhall be ſtet 
þ..” Twice puniſhed for the ſame Offence ? Nemo bis punitur pro eodem delicto. 
|  &#hly, It is agreed by both Houſes of Parliament, That the Lords and Com- | 
mons are independent of one another, and fole Fudges of their own Privileges ; 

but if ſuch Actions can be brought ar Law, they may all as well as this 1. 
| be removed by Writ of Error into the my of Peers, and not only the A 
1 Ae made ſubject to two different and independent Juriſdictions and NI 

Determinarions in the fame Cafe; which is àbſurd; but the Commons dee 
themſelves by degrees might be matte precarious and dependent on the Fower of 
the Lords; for if a Free Parliament depends on Free Elections, and Free 

Elections upon the Officers; and if the Officers can have no Safery or Pro- 
_ reftion from the Commons, wil r they accept or refuſe Votes, whether 

they do well or ill, but muſt at laſt be brought to the final Judgment of 

the Horſe of Peers, it will not be difficult to determine wh the 

Officers will be "inclined for rheir own Security,” tho it be to the Ru- 

ine of the'Cohſtirution © oo r 

If a Sheriff (ot other chief Officer, faith a learned Judge) be thus liable 
to Actions at Common Law, let us confider hut and whom hie is to fear; 

i he may fear the Suit of the Party, and he may fear the Suit of the King: 
* it follows neceffarily thar if an Aktion lies, an Information for the K. 

* will alſd lie for the Miſdemeahdbr of his Office, if it be noꝶ a Caſe prĩvi- 
leged by the Complexion of it, as Parliamentary, from . examined 
* in Weſtminſter-Hall;, if he may be puni ſned at the Suit of, Party, he 
may certainly as well be ed at the Suit of the Ring; if ſo, whe 
* is the Officer's Security? will his om Innocegce ſecure Him? that will be 

| * rryed by 4 Jury of the Country where” the®Eleftion was, where it f 

| Se they wilf be of an oppoſite! Party? The 'Party may malt hie Opportt: 
e and quſion him rear Feats ater; 2 If he be condom, 

fl ge ewt, pr app be dr an Kel For the Wing 
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© and Damages may be given to any Value for the Party ; where is his 
© Securicy. upon ſuch Proceedings? will he not be — 1 of ſuch 
Juleben at Common Law, chan of any Puniſhment by the Com- 
© mons ? will not, nay, may not this Terror make him defire to pleaſe 
them that can thus puniſh him, rather than do right, and will not that 
be dangerous to the Conſtitution of Parliaments? nos 
sthly, It is a nen Order of the Houſe of Commons, That no Peer in 
this Realm hat h any Right to give his Vote in Electimm for any Member to ſerve 
in Parliament; for the Houſe of Peers are one diftin& Branchof the Conſti- 
tution, but not the Repreſentatives of the People; and as no Peer was ever 
charged with che Burthen of paying Wages to the perſons Elected; 
ſo the Commons alledge, they have no Right to give their votes 
in the Election of them; for as the Lords are free, ſo ought to be the 
Commons, by our Conſtitution; and therefore it is anocher i 


aw; 
* 


* 
— — — . — — — — 


That for any Lord of Parliament to concern bimſelf in the Election of Members 
to ſerve for the Commons in Parliament, the ſame is a high Infringement of the | 
Liberties and Privileges of the Commons of England; but if ſuch a Precedent | 
as this were eſtabli ſned, they would not need to take any grear pains to 
influence Elections; the Officers would ſoon know their Lords and Ma- 
ſters; and who alone were able to protect them from the dangerous 1 
Conſequences of ſuch a new Eſtabliſnment? F * 
6thly, The Houſe of Commons have a ſtanding Committee for Courts of 
Juſtice, in order to enquire and redreſs any Abuſes or Grievances ariſi | 
in thoſe Courts, which is a great Privilege and Security to the Commons of 
England; bur if the Judges of thoſe Courts have a"Power to determine the 
Rights of the Electors, whoſe Vs do conſtitute a Houſe of Commons, they muſt | 
needs have a great Influence over the Members of that Howe; and what will | 
then become of the Security of the People? $477. ZE | 
7thly, And Laſtly, There is nothing ought to be ſo dear to the Commons 
of England as a free Parliament; that is, an Houſe of Commons every way | 
free and independent, either of the Judges or Lords; free in their Elections, 
and free inthe Determination of thoſe Elections; free to complain of offen- 
ders, A free from fear of great Men in the Proſecution of them; free to | 
preſerve the Properties of the Subject, and free to part with a ſhare of them | 
tor the Publick Service; this is a free Parliament by our Conflitution ; Bur 
if any Perſons whatſoever, tho they have no Right of Voting, ſhall be free 
to give their Votes at any Election, and if their Votes are not received 
admitted on the Poll, ſhall be free to commence Actions againſt the Offi- 
cers at the-Expenice of a powerful Candidate, and when Judgment is given 
againſt them in eſtminſter-Hall, ſhall be at liberty to bring it into the 
Houſe of Fe ; and if cheir Lordſhips have Authority in this caſe to give 
Judgment again the Officers, in a Cauſe properly cognizable before the 
Houſe of Commons, and concerning the Rights and Privileges of that Houſe, * 
the Nation may have a free Parliament in one ſenſe, but the Commons 
N conceive. it will be diretlyWontrary to the Deſign of the Conſtitution 
I and the publick, Safer; there may be a Parliament char Mil be frech 
| indeed to do evil, but not to do good; free to part with the Peoples Mo- 
g rey, and divide it amongſt chemſelves, but not co be trugal and faving — 
| * ; J-»; . 50 f r 


„ 19 


= 
9 
— Al 


o 


OMEN ̃ ͤꝗ——— ciao, ac re. 


(24) 
| * the publick Treaſure ; free to run the Nation twenty or thirty Millibns 
more in Debt, but not to find out proper Meaſures to eaſe them of fogrear. 
a Burthen: And, in ſhorr, they may be free and ready to give up thoſe. 
Rights and Privileges which our Anceſtors have ſo bravely, and at the 
expence of ſo much Blood and Treaſure, maintained and delivered doun 
to their Poſterity ; but not to follow the noble Example of the preſent Houſe of 
Commons, who have ſo chearfully expoſed f hemſelves to the Diſpleaſure of gre 
Men, in Defence of the Rights of the Commons of England. | 
l have now gone through the Argument for the Commons, which may 
give ſome Satisfaction to the World of the Sincerity of that great Afſem- 
bly,” and of their Fidelity to the Truſt repoſed in them; and ! 
ir doth, in ſome meaſure, anſwer the Argument for the Lords; but yet 
before I come to a Concluſion, T'ſhall beg leave to take notice of two or 
three of rhe moſt material Arguments on the other ſide. Ain 
And as to the three Poſitions laid down by the Lords, the Commons do 
not diſpute (tho others do) the firſt Poſition, That the Plaintiff, as a 
Burgeſs of Alesbury, had a Legal Right to give his Vote for the Ele#ion of 
Parliament Burgeſſes : Nor the ſecond, That as a neceſſary conſequence there- 
of; and an Incident inſeparable to that Right, he muſt have a Remedy to aſſert 
and maintain it. 25 of b 40 er 
But then they do, for the Reaſons aforeſaid, deny the third Poſition, That 
this is the proper Remedy which the Plaintiff hath purſued, being ſupported by 
the Grounds and Principles of the ancient Common Law of England. 
For altho it is a Maxim, That every Right muſt have a Reinedy to aſſert and 
maintain it; yet it is not determined by that Maxim, what fort of Remedy, 
or in what Court, though it is by another, and that is, Optimus Legum in- 
terpres eſt Conſuetudo, Cuſtom is the beſt Eder of the Law. And theſe 
two Maxims put together, will both determine for the Right of the Com- 
mons; for conſtant Uſage doth ſupport their Determination, but there is 
| no Uſage at all for the Action at Law. 2 1 2 
It is urg d, that ſince the antient Common Law of England gives the Ele- 
Fears their Freeholds, it ought alſo to preſerve to them their Right of Vo- 
[ ting for the Security thereof; and that therefore the Plaintiff oughg.to have 
his Remedy in the Courts of Weſtminſter-Ha!! ; but with great SuMF(ion, 
'2 this is begging the Queſtion ; for tho it be agreed, Thar the ſame Law that 
(| Preſerves the Freehold, ſhall preſerve all Benefits, Rights and Advantages de- 
ending thereupon or relating thereunto; yet the Queſtion ſtill remains to be 
determin d, and that is, Which way this Law ſhall he adminiſtred, whether 
, by the Judges in Weſtminſter-Hall, or by the Houſe of Common he Repreſeh- 
| tatives of the People? Whether by choſe, who, as has Hen mid, have 
: 10 little Cognizance of Parliamentary Matters, as'to degli tis not pro- 
per for them to give any Opinion of them? or by thels oe are the 
Truſtees of the People? and ſuch Truſtees roo, as have à Heß over the 
Frecholds themſelves? and that Queſtion hath, I hope, been determin d, 
to the Satisfaction of all unbyaſs'd Judgments. 8 
And foraſmuch as the Law and Cuſtom # Parliament is a part of the 
1 rico Common Law of England, and one of the chief and principal parts 
of it too, as being exerciſed in that High Court, which is fyperior to the 
Courts of Weſtminſter-Hall, therefore an Action like this, that is not con- 
ſiſtent with the Law or Conſtitution of Parliament, can never be ſuppor- 
| i 
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ted by the Grounds or Principles of the ancient Common La-. 
Ir is an antient and ſtanding Maxim of the Law of England, Privilegium 
non valet contra rempublicam, and that ir is better to ſuffer a private Miſchief 
than a publick Inconvenience; and therefore ir is impoſſibe that any Remedy 
can be ſupported by the Grounds and Principles of che antient Common 
Law of England, which in tavour of one Elector, tends to the Ruin and 
Deſtruction of all che reſt, and of che whole Conſticurion. 

Ic is alledged in the Argument for the Lords, p. 13. LS. That the Com- 
men Law is conſtant Uſage for time imme hiurial; how then can this Action 
be ſupported by the Common Law, when no ſuch Action was ever brought 
before; and as the famous Judge Littleton did obſerve in rhe like caſe; ſo 
ir may be argued in this, If the Rights of the Eleforg had been elſewhere de- 

terminable than in Parliament, by any Action at Comimn Law, it ſhould be 
5 thal one "= or other ſuch an Attion would have been put in ure, Lit. 
n N ant ay Sopot trdctbond;. 

As to the Statutes of Cheſter and Durham, cho they ſay the Inhabitants 
in general have ſuffer'd. Loſs and Damage for want of ſending Members to 

reſent them in Parliament, yet they no where ſay; That every parfi- 
cular Elector ſuffers Damage, if bis Vote being offer d, ſhall not be received and 
admitted on the Foll, which is the point in queſtion. e 

And the Statute of Weſtminſter the fit/t, righcly underſt5od, is ſo far from. 

being an Argument for the Action, Hat it is directly 72 it; The King © 
commandeth upon great Forfeiture that no great Man or other by Force of Arms, 
or by Malice or 357 5 diſturb any to male free Elections; but whe 
are thoſe that make che Election, but the Electors and the Officers ? as ap- 
20m in the ſame Argume 8, l. 11. therefore both ought to be free 

m Force and malicious Prourions; and it is plain chat the ſaid NE 
was not made to deſtroy che àhcient Authority of che Officers ro judge ot 
the Majority in thoſe — which is implicitely canq/m d by every Starure 

that inlicts a Penalty upon them for not judging rightiy; bur only againſt 
57 Men, who had in thoſe times diſturb'd and influenc d Elections, "and 
y their great power, deterr'd both the Electors and Officers from diſ- 
r ee ee $ we, 8 
Bu Officers are charg d to have done this malitiouſly and 1 
however that will not make a thing acionable that is not io in ĩts own nature 
for as a learned Judge obſerves, * If we ſhould make the words fraudulently - 
© and malitiorjly in the Plaintiff's Declaration ſupport rhe Action, withone 
44 fit ſubject matter, all the Actions of Mankind would be Hable to Suit and 
s Vexation ; they that have che cooking (as he. calls it) of Declarations in 
Actions of the Caſe, if they be skilfuj in their Art, will be ſure to nl 
WI 


1 
o 


£ in the words fraudulently and malitiouſfly, let the Caſe be what it 
they are Mere, Pepper and Vinegar in a Cook's Hands, chat help to m 
* Sauce for any Meat, but will not make a Diſh of chemſelves. 
There are many Cafes as well as this, where no ſuck Awerment will 
ſupport an Action at Law, as in the Caſe of 4 Judge, an Indictor, and 4 
Witneſs ; and where a Perſon does not act v9/unrarily, but by Compulſumm, . 
as in this caſe, in diſcharge of his Duty; and likewiſe where the Matter js, 
not in its own Nature cognizable at the Common Law, but is alien: fort ; 
as for inſtance, no Action will lie for Breach of Truſt, tho done fraudulently 
and malitiouſly, "becauſe the Determination of the principal ching, he 
| 0 P. 


* Truff, 


* 
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Truſt, does-not,belgng to the Common Law, but to the Court of Chancery ; 
and certainly the reafon of the Caſe before us is much ſtronger, as the Par- 
liament ought to have more Reverence than the Court of Chancery. Beſides, 
in the preſent caſe, the Dęfendants could nor be faid to do that malitiouſly, 
which was nat done at all, for it appears of the Plaintiff's own ſhewing, 
that he was not debarr d of his Vote. | 


As to the Statute of Weſtminſter the Second, that Act was not made to | 


draw Actions from one Juriſdiction. to another, for then it might as well 
ſupport an Action in the Caſe of the Elected as of the Electors, or in the 
Caſe of a Truſt in Chancery, or @ Legacy in che Spiritual Court; but where 
in one Caſe a Writ is. found, and in like Caſe falling under like right, and 
wanting like Remedy, none is found, then a new Writ may be framed; as for 
inſtance, before the Statute, an Aſſize of Nyſance did lye againſt the per- 
fon that levyd the Nuſance, Wu not againſt his Alienee; becauſe there was 
a Writ found in one Caſe and not in the other, Which was of the ſame 
nature, cognizable in the ſame Court, and wanted the like Remedy; bur no 
Writ can be found in the antient Regiſter againſt a Sheriff or other Officer, for 


- Miſbehaviour in his Office, in any matter concerning the Right of Vating or Ele- 


ction of Members, therefore this Caſe is not within che meaning of that Sta- 
tute; and indeed no two Caſes, one at Law and the other in Parliament can 


want the like Remedy, becauſe they are diſtinct aud vary from each other in 


many reſpects, and are determinabſe by different Courts, Laws and Cuſtoms. 


If we ſhallallow general Caſes (ſays a learned Judge) as an Action on 


the Caſe is, to be applied to Caſes relating to Parliament, we ſhall at laſt 


« own Rights and Privileges... © cir 


But how Magna Charta comes at faſt to hi planted againſt the Houſe of 
Commons, I cannot imagine, as if the La Parliaments were not the Law 


42 of the Land, as well the Lav of Weſfminſſer-Hall, IF the Makers of tha 


ature were alive to anſwer for themſelves, or if you will allow of the Hi- 
ſtory of thoſe times to be the beſt Interpreter of their Minds, it would ap- 
pear chat they that were ſo careful to preſerve the Rights of every parti- 
cular Subject, did certainly much more intend to preſerve the Rights of 
all the Commons of England; neither is it reaſonable co conſtrue the,Jneent 
of that Statute to be, for the preſervation of che Rights of che People againſt 
their oun Repreſentatives, but againſt che illegal Proceedings of the 
great Officers of the Crown. + KOT 
There is a great difference ( ſays the Argument) between the Right, 
of the Electors, and the Right of the Elected, the one is a temporary 


Right to 4 place in Parliament, the other (egy tay» m 4 17. or 
id the Strength of a power - 


Franchize. Now this Diſtinction tends to avoi 
ful Argument for the Commons; but it is not at all avoided by it; for 
the Nature of this Right hach been explained; and which is more valuable. 
is the queſtion; but certainly the Right of the Elected muſt be in every 
reſpect more valuable in Law than the Right of an Elector ; for the Elec- 


tor acts for himje!f, the Elected act for the whole Kingdom; the Elector 
has a privilege ot Voting in the Country by reaſon of one Freehold or Fre- 
dem, the Elecred harh a Privilege of Voting in Parliament by reaſon of 4 


great mary; now ſince it is adjuged by rhe Lords themſelves in the great 
Caſes of Soames and Bernadiſton, &c. that the Right of the Elected are Jolely 
* | * Xs, 
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t, that the Houſe of Commons do chuſewhom they like beſt; is it im- 


ina (27 : 
cgnizable in Parliament and not elſembere, à fortiori, the Right of the Ele. 
ctor muſt be ſo too; for it the Right of the Elected rho* more valuable, and 
conſequently more under the Care of the Common Law, be not cognt- 
2able elſewhere than in the Houſe of Commons, becauſe it is a Matter of 
Parffament, how can an Action lie for the Righꝭ of the Elector, which is 
leſs valuable, and yet is the Foundation of that Parliament? And ſuppoſing a 
Wrong done to the EleQor, it can be but for one Election; and therefore 
is as temporary as the other; and the Argument is ſtill the ſtronger for 
the Commons, for that in Soares and Bernadiſton's Cafe the Action was 
brought in Purſuance of the Tudgment given by the Houſe of Commons, and 
was the Foundation of thoſe Learned Judges Opinion, who argu'd for the 
Action; alledging, there was no claſhings f Juriſdictions, and that the 
Court of King's Bench was in that caſe but miniſterial and ſubſervient to the 
Houſe of Commons and ſupported their Fudgment : Bur all this would not do, 
the Judgment in the Kings Bench was revers'd in the Exchequer Cham- 
ber, and that Reverſal afrm'd in the Houſe of Lords; becauſe the Honſe 
of Commons were the ſole Fudges of their own Rights and Privileges, and of 
every thing that is neceſſary for the Support thereof; and if an Action at Law 
will not lye in Affirmation of the Commons Judgment, how can it be ſup- 
ported in contradiction to ir? and yet this muſt frequently happen, if 
the Courts below aſſume this Turiſdifin, even before the Caſe hach ro- 
ceived any Determination in the Houfe of Commons. F 

In ne Caſe of Strode and Nevil, an. 165 5, in an Action on the Caſe 
againſt rhe Sheriff for a falſe Return to rhe Damage of 2000 J. after Ver- 
dict for the Plaintiff, and 1500/1, Damages, the Court of Ring's Bench 
adjourned the Cafe into Parliament, propter difficuitatem, whether the 
Action did lye or net? ater is to be obſerv'd that it was not adjourn'd 
into the Houſe of Peers, but into the Houſe of Commons, as the only pro- 
per Judges in all Cafes of that nature concerning Ele&ions; ſo careful 
were they of the Rights of the Commons. 

And let not the Iniquiry of thoſe times of Rebellion be objected to this 
Inftance , the Argument fr-m thence extremely confirms the Right of the 
Commohs; for it it be confidered that Cromwell had then created a new 
Houſe of Lords, and wanted nothing but a Houſe of Commons to eſtabliſh 


his Uſurpation; that to this purpoſe he had form'd a new Model of an 


Houſe of Commons, and overturnd the Method of Elections, depriving 


all the Boroughs of their Rights, and cauſing the Choice and Rerurns of 


Mem bers to be made by the County; yet the Name of a Houſe of Com- 
mons remained, and even that was ſo feverenced in thoſe days, that none 
would attempt ro deprive them of their eſſential Privilege of judging of 
Elections; no Influence could byaſs the Judges; they thought ic ſo inhe- 
rent, that they would not preſume to intermeddle in lit. : 


As to the Officers being arbitrary, they will be no more encouraged to 


be arbitrary by leaving che Determination to the Commons, than they have 
been ever ſince the Foundaticn of the Government, But tis ſaid the Commons 
may by theſe means chuſa their Electors. No more than has ever been practis d. 
by determining doubrful Elections; and if that Determination be efteem'd 
an Election, would it be ſafer for the People, that the Lords or Judges 
ſhould eſect a Houſe of Commons? For if the Reproach were juſt, as it is 


2 poſſible 
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. - 4thly, Becauſe ſuch 4 new Precedent. as this, will introduce a Multitude of 
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poſſiblethar the Lords in that day ſhouid do ſo wo; who are alſo Men, and 


alike ſubject, go. Paſſons ?., | F Is 
As to orion that is made, that the Houſe of Commons are 
Judges of the Right of Electors to one purpoſe but not to another; that 
15 a very neu Piſtinction, and is fully anſwer d in the precedent Diſcourſe, 
where it is demonſtrated not only that the Commons are the proper Judges 
of thoſe Rights, but the ſole Judges thereof; the latter being the natural 
Conſequence of the former, bath. for their own Security, and to avoid all 
the Inconveniencies above mentioned, by two different and inconſiſtent 
Determinations in the ſame Caſd]Q. 1 | 1 
It is alledg d, That the ultimate Reſort in point of Tudicature is lodg'd with 
the Lords; And therefore upon a Writ of Error brought before them, 
they may determine as they thunk fit; but that is, I preſunie, according to the 


bnown Laws and Statutes: f the Realm, for with great Submiſſion, their 


Lordſhips have no Power by their Judgments to change the Law, or to tale 


from the Commons that Judicature-which legally belongs to them; or if 


they do, the Commons may legally proteſt againſt it, or which is worſe, 
be juſtly accus d ot a Breach of Truſt. 

It is aid, that if this Action did not lye, hm would occaſions of Com- 
plaint be multiplyd? Anſwer, juſt as much as they have been heretofore, 
before any ſuch Action was ever brought, which is juſt none at all; hut che 
Officers at this rate, may reject the Votes of Electors with Unpunity; that is 
to ſay, at Common Law, but nor in Parliament; where the Puniſhment is 
ſometimes thought to be too ſe vere : But then the Remedy in the Houſe of 
Commons is. worſe. than the Diſeaſe ; why fo? becauſe the Elector has a Re- 
medy at the expence of the Candidates? or why worſe in this caſe, than 


in all others ſince the Conqueſt? But the Commons want time: Leave that 
do themſelves; when they have not time to Preſerve their own Privileges, 
they may pray to the Lords or Judges for their Aſſiſtance. | But they are nut 


upon Oath : Nr the Lords neither; they cannot give Damages, there is none 
due, neither is chat point determined. But to deny this Action, is ta deny 
the Bene ſit c the Law: Not at all; it is to preſerve the Order and Courſe 


of Juſtice for all and every one that wants che Benefit of it, But chat can 


never be a Privilege of Parliament that is incompatible with the Rights of the 
People © ITtuę, hut this is ſo far from being incompatible, chat it is abſolutely 
neceſſary to: preſerve their Rights. | 4 | 


. 24 4 b a , bo 

And ohps wich great Suhmiſſion it ſeems to be demcnſtrated, That the 

lainti ff Hh no god Cauſe of: Action in this Caſe, 12 1 
iſt, Becauſe the Plaintiff was not bindred by Force or otherwiſe from coming 


to the Election, nor from offering and declaring his Vote; and conſequently wat 
not depriued of hig Right, or debarr d of his Vote by the Deſault of the Officer, 
in not receiving and admitting the ſame upon the Poll. 

. 2dly, Pecauſe this is a matter of Parliament, and all ſuch Matters are 


' 60gnizable there and not elſewhere, ..." 


Zaly, Becauſe there is a Remedy apbainted in the Houſe of Commons. to 
puniſh this Default in the Officer, lich is proper and adequate to the Nature 
of the Cfjence,, .. 5 
Inconveniengies, by expoſing Mayors, Beiliffs, and other Officers, whether they 
d diſcharge their Duty or not, 80 multiplicity of Actions, vexatious Suits, 
abt HOLT I R | x unſuppart. <2 
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unſupportable Expences, and will ſubject them to different and i 
ine and inconſiſtent Determinations in the ſame Caſe without Reli I 
* sthly, Becauſe ſuch Actions are not conſiſtent with the Conſlitution of Par- 
liaments, or the publich Safety. And here I might alſo add, | | 


6thly, * Becauſe ſuch Officer as to the receiving or refufing votes, and 


« declaring a Majority, doth act as a Judge. 5 

: "bly, © Becauſe he is not admitted to take ity to ſave him harm- 
© leſs in ſuch Cafes; and it would be the moſt unreaſonable and grievous 
thing in the World, that he ſhould be bound to act without any Delibe- 
ration, and not to be allowed to rake any Security, and yet be liable to 
an Action, which way ſoever he takes. 

_ 8thly, © Becauſe this is 4 new Invention, and ought to have the ſame 


Fortune that other Novelties heretofore attempted in our Law have had; 
© and eſpecially in Matters relating to Parliament there is no need of. 


© introducing Novelties ; for the Parliament can provide new Laws to an- 
« ſwer any Miſchiefs that ariſe, and it ought to be left to them to do it. 
' 9thly, * Becauſe general Caſes at common Law (as an Action upon the 
* Caſe is) ought not ro be applyed to Cafes relating to Parliament; for if 
c — ſhould, we might by the ſame Reaſon invade all the Privileges of 


* Parliament, and even that great Privilege, of judging of their own Pris 


* 


© vileges. | 


© 1rothly, Becauſe it would be both diſhonourable and dangerous to Pars 


* liament, chat there ſhould be no Protection for ſuch rs in their 
6 Service. 7 f 

* 11thly, and Laſtly, Becauſe ſuch a Proceeding would occaſion a change 
© of the Law, and the Commons of England were of the ſame Opinion 
wich their Anceſtors, who unanimouſly declared, Nolumus Leges Anglia 
© Mutati. * : 24 


From what hath been ſaid, the Votes and Reſolutions of the Houſe of | 


Commons are to be juſtified in every Particular. 


1/t, Thar they have the ſole Right to examine and determine all Matters 


relating to the Right of Ele&ions of their own Members; for elſe there can 
be no ſuch thing in England as a Free Parliament, or a Free People, and 
hence ir follows, 8 | —_ 4 
24ly, That neither the Qualification f any Ele&or, or the Right of any 
Perſon elected, is cognizable or determinable elſewhere, except in Caſes "other= 
wiſe provided for by Act of Parliament. And it is alſo evident, N 
h, That the determining the Right of an Eleor in any Court of Law, 
will expoſe the Officers to all the Inconveniencies above-mentioned, And from 
choſe Premiſſes it will alſo follow, ihe "oc 
+ 4thly, That Matthew Aſhby having in Contempt of the Furiſdict inn of the 


j- Houſe of Commons proſecuted the chief Officers of Alesbury at Law, 2 not 
the 


receiving and admitting bis Vote on the Poll, was guilty N Breac 
Privilege of that Houſe. And therefore it was highly neceſſary that the 
Commons ſhould defend cheir Privileges by the two laſt Reſolutions, 


vi. » 3's > f 1 | 2 : 
5thly, Thar Whoſdever ſhall preſume fo proſecute or plead in ſuch an Er 


are guilty of the Breach of the Privilege of that Hſe. And 
Sthly, That theſe Reſolutions be fixed. on the Gates of Weſtminſter Hall . 


C2 2 


1 


duet ne AMA +, ke as FER fel tive 
| formerly made uſe of on the like Occaſion tc defend the Rights and Li. 
berties of the Commons and: And ic E45 obſerved on the other 
Hide, That they who releaſe their remedy, do lofe Meir Right ; to which the 
Commons of England can never conſent, n. 
Give me leave then in the laſt place, and with all due Regard and De- 
ference to the flouſe of Peers to examine their Lordſhips Reſolutions, and 
how far rhe Houſe of Commons are juſtly to be affected by them. 
As to the firſt, Reſolution; It is W. That every Legal Electek chat 
15 wiltully hindred by the Officer, or any other, to give his Vote, may 
maintain an Action at Law; ig gaſe that ffindrance was 3 any Act done, 
2 by open Force or otherwiſe, hut a bare Nonfeaſance, Omiffion, or not 
recerving his Vote, is not ſuch, a Hindrance, as will ſupport an Action; 
becauſe the Plaintiff is not thereby debarr'd of his Vote, as hath been de- 70 
As to the Second Reſolution, The ſame depends on the former; for * 
the Commons do not aſſert what is there ſuppos d; but what they have = 
aflerted, is ſo far from being DeſtrudFrve to, that it is 4bſolutely neceſſary xf 
70 preſerbe the Property of the Subject and the Freedom of Elections, as hath f 
een already proved; and it is ſo far from incouraging Corruption and Partia. - 
Mey in Officers, that it hath been found the beſt way ts prevent it. 
Neither will it ſubject the Freeholders and the Electors to, but on the ay 
contrary, will preſerve them, as it hath done hitherto, from any Abſolute or ar 
- Arbitrary Power whatſoever, | | 
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© As to the Third Reſolution, Since ix appears thar the Houſe of Com- tha 
 mons have the ſole Right of Judicarure in theſe Caſes, and that Aſhby in 2 

Contempt, and to the Fubwerſim of their Fuiſdiction, and even of the Con- why 

Kauen of Parliaments, did commence and proſecute an Action at R. 
Common Law; it is humbly conceived, the Commons de- 1 " 


"caring him guilty of a Breach of the Privilege of that Houſe, did nor 

d to deſtroy, but preſerve the Fudicature of Parliament; and was ſo far Ho 

m ſubje&ing the Law of England #o the Votes of the Houſe of Commons, = 

that thiſe Votes were made in Defence of the Law and Cuſtom of Parliament, . — 
which is the bigbeſt and nobleſt Branch of the Law of England. 

And as to the, Fourth Reſolution, The Commons conceive char this 
Proceeding may be juſtified from rhe Fundamental Rule and Maxim of 
the Law of Parliaments above-mentioned, That the Hauſe of Common? are 
| fie 74 of their own Rights and Privileges ; and therefore to aſſert their 

' Rights, is not to controul but ſupport the Law, it is not to hinder but preſerve 
the Courſe of Juſtice ; neither does it ſubject*the Properties of Engliſh Men to 
the Arbitrary Votes of the. Houſe of Commons, but on the contrary is the only { 

Means to ſecure qgd preſerve from Arbitrary Power the Rights and Liberties 
of all the Commons of England,” © + by | & 5 
And thus upon the whole Matter, we will conclude as we begun: No 
ſuch Action as this was ever brought before by any Elector, fince the Finnda- 
tion of the Engliſh Government. This Aſſertion alone, it it be true, and 
we don't find it pretended to 1 „were Reaſon enough in all 
prudent Adminiſtrations, to prevent even the Attempt of incroducing ſo 
W dangerous and fo entirely new 2 Practice; which it is nor 3 the 


yet a Houſe of Commons to aſſert our Rights againſt ſuch Ifinoyationsz 


Nature of our Conſtitution, that the Commons of England in Parliament 
— of what Temper ſoever conſtituted, can ſuffer to be brought 
em. 2 ; . 

In all former Times pri erſons have been afraid to make Experiments 
entirely new in any Government, and the Attempts of it have very often 
ended in the Diſturbance of that Government, where they were practiſed; 
but more commonly in Puniſhmenrs very remarkable on the N 
But in this Age, where Men do diſtinguiſh themſelves hy many nes 
Norions in Religion, Politicks, and Morals fome have pre ro make 
Steps very contrary to the Prudence of all their Predeceſſors ; and many 
Commadidtions break out, to the Surprize and Amazement of private poor 
Underſtandings. All Parties are to be ¶Mcountenanced as Enemies to 
publick Peace and Quiet, yet Factions d in Truth grow higher than 
ever they were known; Union and Moderation are pioufly recommended 
from the Throne, to make us all happy, yet Men have found out many 
Inventions to foment and widen Diſputes, unprecedented in their — 
and Bitterneſs, even amongſt the Eſtates of Parliament, from whoſe Una- 
nimity in Councils alone thoſe mighty deſirable Ends of Peace and Union 
are to be hop'd for; and to compleat all this Unfortunate ales, an 

d, 

hod ox 


of Affairs, againſt a New Parliament which may be very ſoon calle 
cannot be long delayed, there is a Proffer made for a new Met 
trying, who be the Electors of it: Which if it ſhould be praftiſed, - 
cannot but beger a new Calamity. | 

There have indeed been Princes, who have required the publick Offi- 
cers to return ſuch Members as they ſhould name; but it is happy for us, 
that we are blefſed with an Exce!Rnr Queen, that does not defire to ex- 
erciſe any ſuch Power; and it is happy fag us too, that we have Judges 
who do not think thit they or the Lords have Power to determine che 
* Right of our Electors, and conſequently of our Elections; and that we have 


And fince I may with Truth and Reaſon aſſert, thar even the 
Houſe of Commons, tho Plenipotentiaries of che People, cannot ſur- 
render their Eſſential Rights, which they were choſen eo defend; it is 
not to be wonder d, if they do not tamely ſuffer any others to take from 
them, what chey themſelves have not Power to give up; and that is, 
theſe fundamental Rights and Privileges of the Houſe of Commons, which 
are abſolutely neceſſary to preſerve Free Parliaments and à free People. 


> 


